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(1) (a); to renumber and amend 50.36 (1); to amend 50.35, 50.36 (2) (b ,50.36
(3) (a), 50.36 (3m), 50.36 (4), 50.37 (4), 146.37 (1g), 448.02 (3) (a), 448.02 {7) (a)
and (b), 448.675 (1) (a) and 448.68 (1) and (2); and to create 50.36 (1) (a),¥.36
(3) (am), 50.36 (3) (bm), 50.36 (3L) and 146.37 (1) (ag) of the statutes; relati
afe Mﬁnj Cule < raoke fag mudber by

to: regulation of hospitals

5

Analysis by the Legislative Reference Bureau

This is a preliminary draft. An analysis will be provided in a subsequent version
of this draft.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:
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} department shall Derm1t an abnllcant to. mclude in the a Dluat}on as part of the

(

\svrvice‘

facilities that meeﬂ'é the' reqmrements establishe /Q&y the ¢epartmﬁepénd for which

@gﬁghcant geq\‘u ests a}i};?}a‘l/ a-fr
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equirements-established by the department-and for which the hospitdl requests
appiceval— Exc t as prov1ded S. 5(}2498 tbﬂs approval shall be i in e”ffect until, for

“‘s,
e and in the mandier herein pxﬁscnbed it is suspended or revoked. The
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e SECTION 1
~~~~~~~~ — "

1 0.36 (3m) shall be cons;de’igd to bg’a substantial failure to comply
2 | < under this seétion. : [/

S

. +++NOTE: Regarding the change in the t sentence should the appheant be
. to iriclude in its application any facility certi ed by CMS, or only an} f’acﬂlty thaj '
certified by CMS as being part of that hospital?

e S

»“*NoTE: Is the reference in t.he second and d sentences }o {quirements
mebllsbcd by the department” still correct? Sh those sentence  reference the
conditions"for Medicare part1c1pat10n, in_addition to, or mstfﬁ/ f, requirements
established by the department? to last sentence also referqﬁces “ss,

50.39 or the rules and standards e;d(%ted by the dgp iment.” Sh

thcre to the conditionk for Medicafe art1c1pat10n‘7 i

0 li \ f “\ %

™,

10 practite-n iheand ..'.-;- ‘rdent%stast The building COW" anstruction

pd

11 standards 9‘( th/? de - 3 ment of safety and professmnal services sh ] apply to all

av¥a s ava
D - C

1P hospltals "'I‘ ment—may .es.»"':'.e,e.:-. ='-.,—" 

Medicayé participat’ hospitals. . p
***?;{NOTE ¢ first sentence of sub. ) under cgrrent law, gve’f)HS broad
authorltg to proprulgate rules for the construction, exﬁamtenance
hospitals'necessary for safe and adequate care-fer-patients and to prd
employees. This language was not stricken in the language pre gtled, but I struck it
because it appeared that the intent fwas to limit DHS’s rulemakip authe ?:y}strictly to
critical access hospital eligibility| standards and fees and {prgcedures for capital
construction and remodeling prOJec{s Is that correct?

o

‘\-,.’»‘
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\ SECTION 2

/ e

s e “‘“««»ya:;ﬁ%
\\ Note that chapter DHS 124 of the Administrative Code has some provisions
addressing violations of s. 50.375, stats (emergency contraception for sexu,al’ assault
ictims). Is the intent to invalidate these rules as well?

| N\ #++Notg: I provided that the DSPS building codes and constructlon standards
applyk%e extent that they are not inconsistent with the Medicare conditions. Will that

work?

1 (c) Unlg otherwise specifically authon'zé/;’e department may not

2 promulgat rules\fo implement ss. 50.3240 50.39, except for rules establishi {/ﬂ/
3

4

5

6

7

=+«NoPh: Here, in order to invalidate current h spltal rules, I prohibited DHS from
promulgatiig any rules pertaining to hospitals exd t where otherwise specifically
authorizéd elsewhere, and for the areas specified in the structions. Regarding capital

const rriction and remodehng, I mstead referred to sub. ( a) and (b). Will that work?

CTION 3. 5/6 36 (l) (a) of the statutes is createg . read
¥, ol A

| ing on Jax;ga{y except as /p v1ded in p (b)@;if

] . q’;,,{m 4E2 B iR % ‘ace a-Fa
hospltah{% 255 hospi % iy cF“{HS’S L

«+NOTE: Please review this provision. I cross—rererenced to pars. (b) and ?e) )
which are created in SECTION 2, as those seemed to be exceptions to this.

12 SECTION 4. 50.36 (2) (b) of the statutes is amended to read: ~——— ——F

13 50.36 (2) (b) The department shall promulgate rules that establish a fee [ ‘ S ’2
n

14 schedule for its services in conducting the plan reviews under par. (a). The-schedule @
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SECTION 5. 50.36 (3) (a) of the statutes is amended to read: \N

50.36 (3) (a)

rfy person licensed to practice medicine and surgery under subch.

IT of ch. 448 ¢f padiatry under subch. IV

. 448 shall be afforded an equal

the conditi

(Rl A 56’&6‘"{& 7
NU TE: On what basis would DHS prohlblt 1t‘? seope & F&v‘?f

= . —

T ——— B e ——— E— - ) =

1b1t thge membership, pnvﬂege or admlssmn \ © cons ,SJCWé/ ol .!/1& p{c%c«fmw o

————— R

SECTION 7. 50.36 (3) (b) of the statutes is repealed.
SECTION 8. 50.36 (3) (bm) of the statutes is created to read:

50.36 (3) (bm) 1. In this paragraph, “credentialing board” has the meaning
given in s. 440.01 (2) (bm).

o
CaseNor: T added a definition here fow

2. If a hospital is required to report to the national practitioner data bank

operated by the federal department of health and human services a medical

malpractice payment or an adverse action concerning a hospital staff member and

B e ———
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SECTION 8
1 the hospital staff member is licensed or certified by the medical examining board or
2 another credentialing board, the hospital shall report that payment or action to the

G

b }
3 credentialing board as soon as practicable. j/ (jiiél

// R,

o N"""“““‘M
«+*NOTE: I put this in a new paragraph because it is a dlfferent requirement from \
what is in current law. Note that provisions in chapter 448 require matters reported ]
{ under s. 50.36 (3) (b), stats., to be investigated by the Medical Examining Board or
| Podiatry Affiliated Credentialing Board, as appropriate. Is it your intent that this /
! requirement apply to reports made under this provision, created in the bill? Since were |
; now referring to other credentlahng boards, should we then provide that any |
"\ credentialing board that receives a report under this provision must investigate that /

matter as well? If so I would place such a provmmn in s. 440.035, stats

4 SECTION 9. 50.36 (3) (c) of the statutes is repealed

. S e I T
//' — wexsNOTE: 1 repealed thls prowsron as requested However, note that sections
448.02 (3) (a) and (7) (a) and (b) (for the Medical Examining Board) and sections 448.675
(1) (a) and 448.68 (1) and (2) (for the Podiatry Affiliated Credentialing Board), stats.,
[ contain provisions addressing reports under this provision. Generally, these provisions
{  provide for the appropriate board to investigate the matter, to notify the licensee of the
{ substance of the report, and to remove certain reports from the licensee’s disciplinary .
\  record. I therefore amended those provisions, as appropriate, to reflect the repeal of this S
._provision. Is that OK? 1

S e

e e T

5 SECTION 10. 50.36 (3g) of the statutes is repealed.

6 SECTION 11. 50.36 (3L) of the statutes is created to read:

7 50.36 (3L) A hospital accredited by an approved national accrediting
8 organization pursuant to 42 USC 1395bb (a) (1) is exempt from routine inspections

and investigations to determine compliance with and is considered to be in
M“ exeso »

110 compliance with SS. 50.32 to 50.39 and rules promulgated under ss. 50.32 to 50.39
L ereT ThTerss ,

11 The department may inspect an accredited hospital to investigate a complaint or
12 comply with the request of the federal centers for medicare and medicaid services,

13 including a request to validate the ﬁndmgs of the accredltmg orgamzatlon 2

e

,»r‘/
f/ ****NO’I‘E ‘vilI the accredltmg organization necessarily be examlmng a hospital fh
jf compliance with every provision in ss. 50.32 to 50.39? If not, is it correct to say that )

/  hospitals are deemed to be in compliance with all of those provisions, or should it only S
N refer to certain ones? I

SO . e

14 SECTION 12. 50.36 (3m) of the statutes is amended to read:
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SECTION 12

50.36 (3m) The department shall require a hospital that is accredited as a

hospital by a private national accrediting organization pursuant to 42 USC 1395bb

(a) (1) to submit to the department
Z‘f)-w shika 2~

/mationd ao 'iO % fipal reportfind ..-' -55‘50{; in ghbstantidl }—’<

/ ¢ ot ¢ medecigl °¢ ovibe gty hospthal
—-d:epe%tsr-&ﬁd—re}&ted- correspondence lsu mitte (t’"Eg departmenf excep’?‘those

ealth complex under s. 51.08, under this subsection

submltted by a county menta
are not subject to inspection, copying, or receipt under s. 19.35 (1) and may not be

released by the department j"

/",«Mwww - s ’ ,
o
7 #++NOTE: Should the other references in this subsection to letters @

correspondence be struck as well? P
K\\*‘p . /

SECTION 13. 50.36 (4) of the statutes is amended to read:

50.36 (4) The Except as provided in sub. (3L), the department shall make or

cause to be made such inspections and investigation, as are reasonably deemed
veuemgnle for hospitals
necessary to obtain compliance with the W‘e shall afford.an
Tt - Lk Plaia: . dJ

opportunity for representatives of the hospitals to consult with members ‘of the staff

% A

of the department concermng co 4phance and noncompliance with xiles<and~
y e r@quitemenls Lop hosp

If the department takes enforcement action against a hospital for a
7 plaia period
violation of se—&6- 56-39—or pronrule
z J ¢ f‘eggw rewants Fo( hocp tals
nd the department subsequently conducts an on—site inspection of
plain comm

the hospital to review the hospital’s action to correct the violation, the department
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SECTION 13

2013 - 2014 Legislature

participation?

SECTION 14. 50.37 (4) of the statutes is amended to read:

50.37 (4) Recommended to the federal health-care-financing administration
centers for medicare and medicaid services that the hospital be decertified from the

federal medicare program under 42 USC 1395 to 1395ccc or the federal medicaid -
program under 42 USC 1396 to 1396r-3 for failure to meet a condition of
participation under the program. |
SECTION 15. 146.37 (1) (a) of the statutes is renumbered 146.37 (1) (ar).
SECTION 16. 146.37 (1) (ag) of the statutes is created to read:

146.37 (1) (ag) “Credentialing board” has the meaning given in s. 440.01 (2)
(bm).

SECTION 17. 146.37 (1g) of the statutes is amended to read:

146.37 (1g) Except as provided in s. 153.76, no person acting in good faith who
participates in the review or evaluation of the services of health care providers or
facilities or the charges for such services conducted in connection with any program
organized and operated to help improve the quality of health care, to avoid improper
utilization of the services of health care providers or facilities or to determine the
reasonable charges for such services, or who participates in the obtaining of health
care information under subch. I of ch. 153, is liable for any civil damages as a result
of any act or omission by such person in the course of such review or evaluation. Acts
and omissions to which this subsection applies include, but are not limited to, acts

or omissions by peer review committees or hospital governing bodies in censuring,
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SECTION 17

reprimanding, limiting or revoking hospital staff privileges or notifying the medical
examining board er, podiatry affiliated credentialing board, or other credentialing
board under s. 50.36 or taking any other disciplinary action against a health care
provider or facility and acts or omissions by a medical director in reviewing the

performance of emergency medical technicians or ambulance service providers.

SECTION 18. 448.02 (3) (a) of the statutes is amended to read:

448.02 (3) (a) The board shall investigate allegations of unprofessional conduct
and negligence in treatment by persons holding a license, certificate, or limited
permit granted by the board. An allegation that a physician has violated s. 253.10
(3), 448.30 or 450.13 (2) or has failed to mail or present a medical certification
required under s. 69.18 (2) within 21 days after the pronouncement of death of the
person who is the subject of the required certificate or that a physician has failed at
least 6 times within a 6—-month period to mail or present a medical certificate
required under s. 69.18 (2) within 6 days after the pronouncement of death of the
person who is the subject of the required certificate is an allegation of unprofessional
conduct. Information contained in reports filed with the board under s. 49.45 (2) (a)
12r., 50-36-(3)(b); 609.17, or 632.715, under s. 50.36 (3) (b), 2011 stats., or under 42
CFR 1001.2005; shall be investigated by the board. Information contained in a
report filed with the board under s. 655.045 (1), as created by 1985 Wisconsin Act 29,
which is not a finding of negligence or in a report filed with the board under s. 50.36
(3) (c), 2011 stats., may, within the discretion of the board, be used as the basis of an
investigation of a person named in the report. The board may require a person

holding a license, certificate, or limited permit to undergo and may consider the
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SECTION 18
results of one or more physical, mental, or professional competency examinations if
the board believes that the results of any such examinations may be useful to the
board in conducting its investigation.

@ the notes under SECTIONS 8 and 9.

SECTION 19. 448.02 (7) (a) and (b) of the statutes are amended to read:

448.02 (7) (a) Within 30 days of receipt of a report under s. 50.36 (3) (c), 2011
stats., the board shall notify the licensee, in writing, of the substance of the report.
The licensee and the licensee’s authorized representative may examine the report
and may place into the record a statement, of reasonable length, of the licensee’s view
of the correctness or relevance of any information in the report. The licensee may
institute an action in circuit court to amend or expunge any part of the licensee’s
record related to the report.

(b) If the board determines that a report submitted under s. 50.36 (3) (¢), 2011
stats., is without merit or that the licensee has sufficiently improved his or her
conduct, the board shall remove the report from the licensee’s record. If no report
about a licensee is filed under s. 50.36 (3) (¢), 2011 stats., for 2 consecutive years, the
licensee may petition the board to remove any prior reports, which did not result in
disciplinary action, from his or her record.

=x*NOTE: See the note under SEC’I‘NIE)?\Iﬁ/

SECTION 20. 448.675 (1) (a) of the statutes is amended to read:

448.675 (1) (a) The affiliated credentialing board shall investigate allegations
of unprofessional conduct and negligence in treatment by a licensee. Information
contained in reports filed with the affiliated credentialing board under s. 49.45 (2)

(a) 12r., 50-36-(3)(b); 609.17, or 632.715, under s. 50.36 (3) (b), 2011 stats.. or under

42 CFR 1001.2005; shall be investigated by the affiliated credentialing board.
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SECTION 20

Information contained in a report filed with the affiliated credentialing board under
s. 50.36 (3) (c), 2011 stats., may, within the discretion of the affiliated credentialing
board, be used as the basis of an investigation of a person named in the report. The
affiliated credentialing board may require a licensee to undergo and may consider
the results of a physical, mental, or professional competency examination if the
affiliated credentialing board believes that the results of the examination may be
useful to the affiliated credentialing board in conducting its investigation.

@e the notes under SECTIONS 8 an:i‘_ﬁj—’

SECTION 21. 448.68 (1) and (2) of the statutes are amended to read:

448.68 (1) Within 30 days after receipt of a report under s. 50.36 (3) (c), 2011
stats., the affiliated credentialing board shall notify the licensee, in writing, of the
substance of the report. The licensee and the licensee’s authorized representative
may examine the report and may place into the record a statement, of reasonable
length, of the licensee’s view of the correctness or relevance of any information in the
report. The licensee may institute an action in circuit court to amend or expunge any
part of the licensee’s record related to the report.

(2) If the affiliated credentialing board determines that a report submitted
under s. 50.36 (3) (), 2011 stats., is without merit or that the licensee has sufficiently
improved his or her conduct, the affiliated credentialing board shall remove the
report from the licensee’s record. If no report about a licensee is filed under s. 50.36

(3) (¢), 2011 stats., for 2 consecutive years, the licensee may petition the affiliated

credentialing board to remove any prior reports, which did not result in disciplinary

action, from his or her record.

=+ NOTE: See the note under SECTION 9. ™ /C(r
e %\ .

z'“"'/éECTION 22. Effective date.

o gt
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SECTION 22

e

(1) This act takes effect on January 1, 2015.

#+=NOTE: I added a delayed effective date for the bill to match the date provided
in s. 50.36 (1). Is that OK, or will there be portions of the bill that you want to go into effe
before (or after) January 1, 2015?

(END)
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INSERT 4-11

v/

SecTION 1. 50.33 (1c) of the statutes is created to read:

50.33 (1¢) “Conditions for Medicare participation for hospitals” means the
condition agt(;cipation specified under 42 CFR 482 or, with respect to critical
access hospitals, 42 CFR 4‘/85.

v
SECTION 2. 50.33 (3) of the statutes is created to read:

50.33 (3) “Requirements for hospitals” means all of the @applicable) rules,

A
standards, and requirements described jor promulgated under ss. 50.32 to 50.39 that

apply to hospitals, including the standards described under s. 50.36 (1

+»++NOTE: I created this defined term to use in certain places in the statutes to have
a consistent term that would capture all of the requirements that apply to hospitals,
including the COP, as the COP is not contained in the statutes or rules.

SECTION 3. 50.3g of the statutes is amended to read:

50.35 Application and approval. Application for approval to maintain a
hospital shall be made to the department on forms provided by the department. On
receipt of an application, the department shall, except as provided in s. 50.498, issue
a certificate of approval if the applicant and hospital facilities meet the requirements
established-by the-department for hospitals. The department shall issue a single
certificate of approval for the University of Wisconsin Hospitals and Clinics
Authority that applies to all of the Authority’s inpatient and outpatient hospital
facilities that meet the requirements established-by-the department for hospitals
and for which the Authority requests approval. For a free-standing pediatric
teaching hospital, the department shall issue a single certificate of approval that
applies to all of the hospital’s inpatient and outpatient hospital ftacilities that meet

the requirements established-by-the-department for hospitals and for which the
hospital requests approval. Except as provided in s. 50.498, this approval shall be
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in effect until, for just cause and in the manner herein prescribed, it is suspended or
revoked. The certificate of approval may be issued only for the premises and persons
or governmental unit named in the application and is not transferable or assignable.
The department shall withhold, suspend or revoke approval for a failure to comply
with s. 165.40 (6) (a) 1. or 2., but, except as provided in s. 50.498, otherwise may not

withhold, suspend or revoke approval unless for a substantial failure to comply with

requirements for hospitals after giving a reasonable notice, a fair hearing and a

© 0 N9 4 O W N

reasonable opportunity to comply. Failure by a hospital to comply with s. 50.36 (3m)

-
=)

shall be considered to be a substantial failure to comply under this section.

History: 1975 c. 413 ss. 4, 18; Stats. 1975 s. 50.35; TQSS& 37; 1997 a. 93, 237; 2009 a. 2, 28.

X 11 SECTION 4. 50.36 (1) of the statutes is amended to read:

12 50.36 (1) Beginning on July 1, 2016, except as otherwise provided under ss.
13 50.32 to 50.39, the department shall use and enforce the conditions for Medicare
14 participation for hospitals as the minimum standards that apply to hospitals. The
15 department shall interpret the conditions for Medicare participation for hospitals

16
17 nl h m termines th ifferent in r ion is reasonabl
18 necessary to protect public health and safety or to support the efficient and economic

19 operation of hospitals. The department shall may promulgate, adopt, amend, and
20 enforce sueh additional rules and standards fer-hespitals for the construction,
21 maintenance, and operation of the hospitals deemed that the department
22 determines are necessary to provide safe and adequate care and treatment of the

23 hospital patients in-the-hospitals-and, to protect the health and safety of the patients

24 and employees;-a:
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practice-medicine-and-surgery-or-dentistey, and to support the efficient and economic
operation of hospitals. The building codes and construction standards of the

department of safety and professional services shall apply to all hospitals and-the

incompatible with any building codes

n ion stan required by the conditions for Medicare icipation for
hospitals. Except for the construction codes and standards of the department of
safety and professional services and except as provided in s. 50.39 (3), the
department shall be the sole agency to adopt and enforce rules and standards
pertaining to hospitals.

«»++NOTE: I added “except as otherwise provided under ss. 50.32 to 50.39” here to
make clear that the rest of ss. 50.39 to 50.39 still do apply.

X
SEcCTION §. 50.36 (1m) of the statutes is created to read:

50.36 (1m) (a) Notwithstanding sub. (1) and except as provided pars. (b) and

A n <. o~ 5
(¢), all of the following apply: A ot L:[ o MV’E ;:el; - Mﬂ
o+ «M,m, sub ‘V‘ﬁwv‘A - .

1. Beginning on July 1, 2016, the department may not enforce any of the rulss
contained in s. DHS 124.40 or subch. II, III, or IV of ch. DHS 124, Wis. Adm. Cod

T“
2. (Notwithstanding sub. (1), :c_he department shall, within the scope of the

department’s rul*naking authority under sub. (1), promulgate rules to repeal and

recreate ch. DHS 124, Wis. Adm. Code.

(b) Paragraph (a) 1. does not apply to s. DHS 124.24 (3), Wis. Adm. Code.

(c) Paragraph (a) does not apply beginning on the date that a permanent rule
promulgated under ch. 227 that repeals and recreates ch. DHS 124 takes effect/ as
provided in s. 227.22.

;\\le AJM' Je)/\
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SECTION 6. 50.36 (2) (a) of the statutes is amended to read:

50.36 (2) (a) The Notwithstanding sub. §3{2, the department shall conduct plan
reviews of all capital construction and remodeling projects of hospitals to ensure that
the plans comply with building code requirements under ch. 101 and with physical
plant requirements under this chapter or under rules promulgated under this

chapter.

History: 1971 c.211; 1975 c. 383 5. 4; 1975 c. 413 ss. 4, 18; 1975 c. 421; Stats. 1975 s. 50.36; 1977 ¢. 29; 1979 ¢. 34; 1981 c. 135; 1985 a. 340; 1989 a. 37; 1991 a. 129;
1993 a. 16, 30, 270; 1995 a. 27 ss. 3245, 3246, 9116 (5); 1997 a. 175; 1999 a. 9; 2001 a. 109; 2007 a. 20, 104; 2009 a. 28, 42, 113, 180; 2011 a. 32; 2011 a. 260 s. 80.

INSERT 5-16
A

SECTION 7. 50.36 (3) (am) of the statutes is cr(iated to read:

50.36 (8) (am) A hospital mayygg:azéitioner the opportunity to be a
member of the hospital staff and obtain hospital staff privileges if the membership
or privileges are not prohibited under sub. (1)/and are consistent with the
practitioner’s scope of practice.

INSERT 6-38

=++NOTE: I kept this as paragraph (bm) so as not to suggest an effect on any pending
investigations under ss. 448.02 (3) (a) or 448.675 (1) (a). Sections 448.02 (3) (a) or 448.675
(1) (a) must be amended regardless, due to the repeal of s. 50.36 (3) (¢).

INSERT 77

@ evidence of current accreditation. Any evidence of accreditation and other

.

reditation—-r.

INSERT 8-2

SECTION 8. 50.36 (6m) (a) (intro.) of the statutes is amended to read:
‘e 50.36 (6m) (a) (intro.) The secretary or his or her designee may grant a variance
to

elof the department-affecting requirements
for hospitals if all of the following apply:

History: 1971 ¢.211;1975¢c. 383 5. 4; 1975 c. 413 ss. 4, 18; 1975 c. 421; Stats. 1975 5. 50.36; 1977 c. 29; 1979 c. 34; 1981 c. 135; 1985 a. 340; 1989 a. 37; 1991 a. 129;
1993 a. 16, 30, 270; 1995 a. 27 ss. 3245, 3246, 9116 (5); 1997 a. 175; 1999 a. 9; 2001 a. 109; 2007 a. 20, 104; 2009 a. 28, 42, 113, 180; 2011 a. 32; 2011 a. 260 s. 80.
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SECTION 9. 50.36 (6m) (a) 1. of the statutes is repealed.
SEcTION 10. 50.36 (6m) (a) 3. of the statutes is amended to read:
50.36 (6m) (a) 3. The secretary or his her designee determines that the variance

is necessary to protect the public health, safety, or welfare or to support the efficient

History: 1971 c.211;1975c. 383 5. 4; 1975 ¢. 413 ss.é,/{;lws c. 421; Stats. 1975 5. 50.36; 1977 ¢. 29; 1979 c. 34; 1981 c. 135; 1985 a. 340; 1989 a. 37; 1991 a. 129;
1993 a. 16, 30, 270; 1995 a. 27 ss. 3245, 3246, 9116 (5); 1997 a. 175; 1999 a. 9; 2001 a. 109; 2007 a. 20, 104; 2009 a. 28, 42, 113, 180; 2011 a. 32; 2011 a. 260 s. 80.

SECTION 11. 50.36 (6m) (b) of the statutes is amended to read:

50.36 (6m) (b) A variance granted under par. (a) shall may be for a stated term
not-to-exceed-90-days;-exeept-that, If a variance is for a stated term, the secretary
or his her designee may extend the variance upon request by the hospital if he or she

determines that an extension is necessary to protect the public health, safety, or

welfare or to support the efficient and economic operation of the hospital.

History: 1971 c. 211; 1975 ¢. 383 5. 4; 1975 c. 413 3574, 18; 1975 c. 421; Stats. 1975 5. 50.36; 1977 ¢. 29; 1979 c. 34; 1981 c. 135; 1985 a. 340; 1989 a. 37; 1991 a. 129;
1993 a. 16, 30, 270; 1995 a. 27 ss. 3245, 3246, 9116 (5);] 1997 a. 175; 1999 a. 9; 2001 a. 109; 2007 a. 20, 104; 2009 a. 28, 42, 113, 180; 2011 a. 32; 2011 a. 260 s. 80.

SECTION 12. 50.37 (intro.) of the statutes is amended to read:

50.37 Notification to accrediting organization. (intro.) The department
shall notify a-private national accrediting organization that has accredited a hospital
and the board of governors of the injured patients and families compensation fund

under s. 619.04 (3) if the department has done any of the following:

History: 1989 a. 37; 2003 a. 111.
INSERT 8-8

| /
SEcCTION 13. 50.39 (1) of the statutes is amended to read:
50.39 (1) S

shall The requirements for hospitals apply to all facilities coming under the
definition of a “hospital” which are not specifically exempt by ss. 50.32 to 50.39.

History: 1971 c. 164; 1975 c. 39; 1975 ¢. 413 ss. 4, 18; 1975 c. 430 s. 80; Stats. 1975 s. 50.39; 1977 c. 203; 1979 c. 89, 221, 337, 355; 1985 a. 332 5. 251 (1); 1989 a. 31,
37, 107; 1991 a. 39; 1993 a. 27, 30, 107; 1995 a. 27,77; 1997 a. 175; 1999 a. 9; 2005 a. 22, 344; 2007 a. 97; 2009 a. 113, 149; 2011 a. 258.

INSERT 9-5
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SECTION 14. 323.19 (1) of the statutes is amended to read:

323.19 (1) The secretary of health services may grant a hospital a variance to

a-statute-orrule affecting a requirement for hospitals in-response-to-a-disaster as
provided in s. 50.36 (6m).
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2 renumber 146.37 (1) (a); to amend 50.35, 50.36 (1), 50.36 (2) (a), 50.36 (2) (b),

3 50.36 (3m), 50.36 (4), 50.36 (6m) (a) (intro.), 50.36 (6m) (a) 3., 50.36 (6m) (b),
4 50.37 (intro.), 50.37 (4), 50.39 (1), 146.37 (1g), 323.19 (1), 448.02 (3) (a), 448.02
5 (7) (a) and (b), 448.675 (1) (a) and 448.68 (1) and (2); and fo create 50.33 (1c),
6 50.33 (3), 50.36 (1m), 50.36 (3) (am), 50.36 (3) (bm), 50.36 (3L) and 146.37 (1)
7 (ag) of the statutes; relating to: regulation of hospitals, granting rule-making
8 authority, and requiring the exercise of rule~making authority.

Analysis by the Legislativg»Reference Bureau f ;‘i ?
@preliminary draft. An analysis will be provided in a subsequent version ..~
is draft.

e o “\.,M"

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

9 SECTION 1. 50.33 (1c¢) of the statutes is created to read:
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SECTION 1
50.33 (1c) “Conditions for Medicare participation for hospitals” means the
conditions of participation specified under 42 CFR 482 or, with respect to critical
access hospitals, 42 CFR 485.
SECTION 2. 50.33 (3) of the statutes is created to read:
50.33 (3) “Requirements for hospitals” means all of the rules, standards, and

requirements described in or promulgated under ss. 50.32 to 50.39 that apply to

wessNOTE: I created this defined term to use in certain places in the statutes to"Tfé“x‘lﬁ“‘%
a consistent term that would capture all of the requirements that apply to hospitals, w

including the COP, as the COP is not contained in the statutes or rules.

hospltals including the standards described under s. 50.36 (1).

e
=

SECTION 3. 50.35 of the statutes is amended to read:

50.35 Application and approval. Application for approval to maintain a
hospital shall be made to the department on forms provided by the department. On
receipt of an application, the department shall, except as provided in s. 50.498, issue
a certificate of approval if the applicant and hospital facilities meet the requirements
established-bythe-department for hospitals. The department shall issue a single
certificate of approval for the University of Wisconsin Hospitals and Clinics
Authority that applies to all of the Authority’s inpatient and outpatient hospital
facilities that meet the requirements established-bythe-department for hospitals
and for which the Authority requests approval. For a free-standing pediatric
teaching hospital, the department shall issue a single certificate of approval that
applies to all of the hospital’s inpatient and outpatient hospital facilities that meet
the requirements established-by the-department for hospitals and for which the
hospital requests approval. Except as provided in s. 50.498, this approval shall be
in effect until, for just cause and in the manner herein prescribed, it is suspended or

revoked. The certificate of approval may be issued only for the premises and persons

~
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SECTION 3

or governmental unit named in the application and is not transferable or assignable.
The department shall withhold, suspend,()r revoke approval for a failure to comply
. p)

with s. 165.40 (6) (a) 1. or 2., but, except ‘g;)rovided in s. 50.498, otherwise may not

withhold, suspendRr revoke approval unless for a substantial failure to comply with
)

requirements for hospitals after giving a reasonable notice, a fair hearingAand a

reasonable opportunity to comply. Failure by a hospital to comply with s. 505'6’ (3m)

shall be considered to be a substantial failure to comply under this section.
SECTION 4. 50.36 (1) of the statutes is amended to read:

50.36 (1) Beginning on July 1, 2016, except as otherwise provided under ss.
50.32 to 50.39, the department shall use and enforce the conditions for Medicare

participation for hospitals as the minimum standards that apply to hospitals. The

department shall interpret the conditions for Medicare participation for hospitals

using guidelines adopted by the federal centers for medicare and medicaid services,

unless the department determines that a different interpretation is reasonably

necessary to protect public health and safety or to support the efficient and economic

operation of hospitals. The department shall may pr(;mulgate, adopt, amend, and
enforce sueh additional rules and standards fer-hespitals for the construction,
maintenance, and operation of the hospitals deemed that the department
determines are necessary to provide safe and adequate care and treatment of the

hospital patients in-the-hespitals-and, to protect the health and safety of the patients

and employees;-an

Wmd&em&m&d—s&gewer—de&t}stﬂt and to support the efficient and economic
operation of hospitals. The building codes and construction standards of the

department of safety and professional services shall apply to all hospitals and-the
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SECTION 4

provided to the extent that they are not lower-than the requirements—of the

incompatible with any building codes

or construction standards required by the conditions for Medic articipation for

hospitals. Except for the construction codes and standards of the department of
safety and professional services and except as provided in s. 50.39 (3), the

department shall be the sole agency to adopt and enforce rules and standards

pertaining to hospitals. /&
==+NOTE: I added “except as otherwise provided under ss. 50.32 to 50.39” here to MD
make clear that the rest of ss. 50.39 to 50.39 still do apply.... e

SECTION 5. 50.36 (1m) of the statutes is created to read:

50.36 (1m) (a) Notwithstanding sub. (1) and except as provided pars. (b) and
(c), all of the following apply:

1. Beginning on July 1, 2016, the department may not enforce any of the rules
contained in s. DHS 124.40 or subch. II, III, or IV of ch. DHS 124, Wis. Adm. Code,
in effect on the effective date of this subdivision .... [LRB inserts date].

2. The department shall, within the scope of the department’s rule-making
authority under sub. (1), promulgate rules to repeal and recreate ch. DHS 124, Wis.
Adm. Code.

(b) Paragraph (a) 1. does not apply to s. DHS 124.24 (3), Wis. Adm. Code.

(c) Paragraph (a) does not apply beginning on the date that a permanent rule
promulgated under ch. 227 that repeals and recreates ch. DHS 124, Wis. Adm. Code,
takes effect as provided in s. 227.22.

SECTION 6. 50.36 (2) (a) of the statutes is amended to read:
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SECTION 6

50.36 (2) (a) The Notwithstanding sub. (3L), the department shall conduct plan

reviews of all capital construction and i;emodehng projects of hospitals to ensure that
a’% " :@

fvny O
the plans comply Wlthﬁ)uﬁdmg code requirements under ch. 101 and Wlth[ ysical

plant requirements under this chapter or under rules promulgated under this
chapter.

SECTION 7. 50.36 (2) (b) of the statutes is amended to read:

50.36 (2) (b) The department shall promulgate rules that establish a fee

schedule for its services in conducting the plan reviews under par. (a). The-schedule

cooz:-qo:cnrss@LOH

10

11

12

13 SECTION 8. 50.36 (3) (am) of the statutes is created to read:

14 50.36 (3) (am) A hospital may grant any practitioner the opportunity to be a
15 member of the hospital staff and obtain hospital staff privileges if the membershjp
16 or privileges are not prohibited under sub. (1) and are consistent with the
17 practltloner s scope of practice. ) /

18 SECTION 9. 50.36 (3) (b) of the statutes is repealed. > &~

19 SECTION 10. 50.36 (3) (bm) of the statutes is created to read: X

20 50.36 (3) (bm) 1. In this paragraph, “credentialing board” has the meaning
21 given in s. 440.01 (2) (bm).

22 2. If a hospital is required to report to the national practitioner data bank
23 operated by the federal department of health and human services a medical

i
‘
i
24 % malpractice payment or an adverse action concerning a hospital staff member and
Y
25 E\J;Qe hospital staff member is licensed or certified by the medical examining board or

e e
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{A O S —
1 {another credentialing board, the hospital shall report that payment or action to thé\\\
2 credentialing board as soon as practicable.
++«*NOTE: I kept this as paragraph (bm) so as not to suggest an effect on any pending j
investigations under ss. 448.02 (3) (a) or 448.675 (1) (a). Sections 448.02 (3) (a) or 448.675 /
(1) (a) must be amended regardless, due to the repeal of s. 50.36 (3) (c). /
N /
3 SECTION 11. 50.36 (3) (c) of the statutes is repealed. X NM/
4 SECTION 12. 50.36 (3g) of the statutes is repealed.
5 SECTION 13. 50.36 (3L) of the statutes is created to read:
6 50.36 (BL) A hospital accredited by an approved national accrediting
7 organization pursuant to 42 USC 1395bb (a) (1) is exempt from routine inspections
8 and investigations to determine compliance with and is considered to be in
9 compliance with the requirements for hospitals. The department may inspect an
10 accredited hospital to investigate a complaint or comply with the request of the
11 federal centers for medicare and medicaid services, including a request to validate
12 the findings of the accrediting organization.
13 SECTION 14. 50.36 (3m) of the statutes is amended to read:
14 50.36 (3m) The department shall require a hospital that is accredited as a

15 hospital by a private national accrediting organization pursuant to 42 USC 1395bb
16 (a) (1) to submit to the department —a—eopy—of the summary acereditation

17

18

19

20  letters; reports-and-related evidence of current accreditation. Any evidence of
21 accreditation and other accreditation-related correspondence or other materials

22 submitted by or on behalf of a hospital to the department, except those submitted by

23 a county mental health complex under s. 51.08, under this subsection are not subject
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SECTION 14
1 to inspection, copying, or receipt under s. 19.35 (1) and may not be released by the
2 department.
3 SECTION 15. 50.36 (4) of the statutes is amended to read:
4 50.36 (4) The Except as provided in sub. (3L), the department shall make or
5 cause to be made such inspections and investigation, as are reasonably deemed

6 necessary to obtain compliance with the rules—and -standards requirements for
7 hospitals. It shall afford an opportunity for representatives of the hospitals to
8 consult with members of the staff of the department concerning compliance and

9 noncompliance with rules-and-standards the requirements for hospitals. If the

10 department takes enforcement action against a hospital for a violation of ss-50-32
11
12 requirements for hospitals, and the department subsequently conducts an on-site
13 inspection of the hospital to review the hospital’s action to correct the violation, the
14 department may, unless the hospital is operated by the state, impose a $200
15 inspection fee on the hospital. [}

-
16 SECTION 16. 50.36 (6m) (a) (intro.) of the statytes is amended to read:
1 50.36 (6m) (a) (intro.) The secretary of his or her designee may grant a variance

Ol G €O TCOVY

18 to —a—statute—affecting hospitals—or-a rule{any of the M
19 requirements for hospitals if all of the following apply:

SECTION 17. 50.36 (6m) (a) 1. of the statutes is repealed.

SECTION 18. 50.36 (6m) (a) 3. of the statutes is amended to read:

50.36 (6m) (a) 3. The secretary or his her designee determines that the variance
is necessary to protect the public health, safety, or vyelfare or to support the efficient
and economic operation of ' M

25 SECTION 19. 50.36 (6m) (b) of the statutes is amended to read:
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4 determines that an extension is necessary to protect the public health, safety, or ﬁ
T o bospitals
/5 , welfare or to support the efficient and economic operation of
Lo/ S ———
6 SECTION 20. 50.37 (intro.) of the statutes is amended to read:
7 50.37 Notification to accrediting organization. (intro.) The department

8 shall notify a-private national accrediting organization that has accredited a hospital
9 and the board of governors of the injured patients and families compensation fund

10 under s. 619.04 (3) if the department has done any of the following:

11 SECTION 21. 50.37 (4) of the statutes is amended to read:

12 50.37 (4) Recommended to the federal health-care-financing-administration
13 centers for medicare and medicaid services that the hospital be decertified from the
14 federal medicare program under 42 USC 1395 to 1395ccc or the federal medicaid
15 program under 42 USC 1396 to 1396r-3 for failure to meet a condition of
16 participation under the program.

17 SECTION 22. 50.39 (1) of the statutes is amended to read:

18 50.39(1) S

19 shall The requirements for hospitals apply to all facilities coming under the

M%

20 definition of a “hospital” which are not specifically exempt by ss. 50.32 to 50.39. f
21 / SECTION 23. 146.37 (1) (a) of the statutes is renumbered 146 37 (1) (ar) 7\\

22 / SECTION 24. 146.37 (1) (ag) of the statutes is created to read:

g

N

23 146.37 (1) (ag) “Credentialing board” has the meaning given in s. 440.01 (2)
24 (bm). /

25 < ‘Qﬂop{ 25. 146.37 (1g) of the statutes is amended to read:
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,4( 146.37 (1g) Except as provided in s. 153.76, no person acting in good faith who N
2 participates in the review or evaluation of the services of health care providers or
3 facilities or the charges for such services conducted in connection with any program
4 organized and operated to help improve the quality of health care, to avoid improper
5 utilization of the services of health care providers or facilities or to determine the
6 reasonable charges for such services, or who participates in the obtaining of health

7 care information under subch. I of ch. 153, is liable for any civil damages as a result

8 { of any act or omission by such person in the course of such review or evaluation. Acts

9 and omissions to which this subsection applies include, but are not limited to, acts

10 or omissions by peer review committees or hospital governing bodies in censuring, :
11 reprimanding, limiting or revoking hospital staff privileges or notifying the medical ;
12 examining board er, podiatry affiliated credentialing board, or other credentialing f
13 board under s. 50.36 or taking any other disciplinary action against a health care
14 provider or facility and acts or omissions by a medical director in reviewing the
15 t performance of emergency medical technicians or ambul%nce gervice providers. ’[
16 — SECTION 26. 323.19 (1) of th ta%tes is amended to read: T /

17 323.19 (1) The secretary ¢f health services may grant a hospital a variance to
/ of [wone From

aﬂa%&t&er—nﬂeaﬂéetmé a réquirement for hospitals in-response-to-a-disaster as

h
19 provided in s. 50.36 (6m).

e

20 “SECTION 2724@7)2(3)@)01" thestatutes is amendedwtrd read: / N

21 / 448.02 (3) (a) The board shall investigate allegations of unprofessional conduct
I
i

22 f and negligence in treatment by persons holding a license, certificate, or limited
23 /j permit granted by the board. An allegation that a physician has violated s. 253.10

H
24 f (3), 448.30 or 450.13 (2) or has failed to mail or present a medical certification
{

/

25 required under s. 69.18 (2) within 21 days after the pronouncement of death of the //

\ S/
R T = st

'\“ e S

— et s
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7/ / , SECTION 27

"A‘“'*n,mw, S s A

least 6 times within a 6-month period to mail or present a medical certificate
required under s. 69.18 (2) within 6 days after the pronouncement of death of the

person who is the subject of the required certificate is an allegation of unprofessional

conduct. Information contained in reports filed with the board under s. 49.45 (2) (a)

12r., 50-36-(3)(b); 609.17, or 632.715, under s. 50.36 (3) (b), 2011 stats., or under 42
CFR 1001.2005; shall be investigated by the board. Information contained in a
report filed with the board under s. 655.045 (1), as created by 1985 Wisconsin Act 29,
which is not a finding of negligence or in a report filed with the board under s. 50.36

(3) (¢), 2011 stats., may, within the discretion of the board, be used as the basis of an

& investigation of a person named in the report. The board may require a person
holding a license, certificate, or limited permit to undergo and may consider the
i results of one or more physical, mental, or professional competency examinations if
% the board believes that the results of any such examinations may be useful to the
board in conducting its investigation.
SECTION 28. 448.02 (7) (a) and (b) of the statutes are amended to read:

448.02 (7) (a) Within 30 days of receipt of a report under s. 50.36 (3) (c), 2011

e s

stats., the board shall notify the licensee, in writing, of the substance of the report.
; The licensee and the licensee’s authorized representative may examine the report
f’i and may place into the record a statement, of reasonable length, of the licensee’s view
5 of the correctness or relevance of any information in the report. The licensee may
institute an action in circuit court to amend or expunge any part of the licensee’s
record related to the report.

(b) If the board determines that a report submitted under s. 50.36 (3) (c), 2011

3\,\ stats., is without merit or that the licensee has sufficiently improved his or her

e
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e
IR %

“conduct, the board shall remove the report from the licensee’ s record. If noreport !

—

about a licensee is filed under s. 50.36 (3) (¢), 2011 stats, Abr 2 consecutive years, the

licensee may petition the board to remove any

disciplinary action, from his or her record”
SECTION 29. 448.675 (1) (gd)lr:;;tatutes is amended to read:

448.675 (1) (a) The

i
{
for reports, which did not result in |
£

—

liated credentialing board shall investigate allegations

of unprofessional ¢ofiduct and negligence in treatment by a licensee. Information

contained inaeports filed with the affiliated credentialing board under s. 49.45 (2)

(a) 12p450-36(3)(b); 609.17, or 632.715, under s. 50.36 (3) (b), 2011 stats., or under
CFR 1001.2005; shall be investigated by the affiliated credentialing board. /

© 00 9 & Ot ok W N

[y
o

11 Information contained in a report filed with the affiliated credentialing bgard under

12 s. 50.36 (3) (c), 2011 stats., may, within the discretion of the affiligte q credentialing ;

13 board, be used as the basis of an investigation of a person na {ed in the report. The ;
14 affiliated credentialing board may require a hcens undergo and may c0n31der;
15 the results of a physical, mental, or profes; 'nal competency examination if the

16 affiliated credentialing board believes A Jat the results of the examination may be;

17 useful to the affiliated credentighng board in conducting its investigation. /Q/ 4

18 SECTION 30. 448.68 and (2) of the statutes are amended to read:

19 448.68 (1) Within 30 days after receipt of a report under s. 50.36 (3) (c), 011‘

21 substance df the report. The licensee and the licensee’s authonzed

20 stats., t}ii/at/ ed credentialing board shall notify the licensee, in wrltlng, of the

resentativef;

o ’
22 yé(amine the report and may place into the record a statefment, of reasonable
gth

23 , of the licensee’s view of the correctness or relevaate of any information in the

24 report. The licensee may institute an action in cirgdit court to amend or expunge any

25 part of the licensee’s record related to the report.
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B SECTION 30
1 (2) If the affiliated credentialing board defermines that a report submitted z
2 under s. 50.36 (3) (c), 2011 stats., is withefit merit or that the licensee has sufficiently {f!
3 improved his or her conduct, the affiliated credentialing board shall remgy@*fﬁe f
4 ors.5036 |
5 ition the affiliated i i
6 not result in disciplinary‘;/i/
8
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Rules and standards that apply to hospitals

Under current state law, the Department of Health Services (DHS) must
promulgate, adopt, amend, and enforce rules and standards for the construction,
maintenance, and operation of hospitals that are deemed necessary to provide safe
and adequate care and treatment of the patients in hospitals and to protect the
health and safety of hospital patients and employees. On receipt of an application,
DHS must issue a certificate of approvaljif the applicant and hospital facilities meet
the requirements established by DHS. W kam A hesp bl

Under current federal law, a hospital participating in the federal Medicare
program must satisfy certain requirements, including requirements set out in
federal regulations promulgated by the federal Centers for Medicare and Medicaid
Services in the United States Department of Health and Human Services (CMS).
These federal regulations are known as the federal conditions for Medicare
participation for hospitals (COP). Certain hospitals designated as “critical access
hospitals” pursuant to federal law operate under a different COP.

This bill generally provides that, effective July 1, 2016:

1. DHS must use and enforce the COPs as the minimum standards that apply
to hospitals. DHS must interpret the COPs using guidelines adopted by CMS, unless
DHS determines that a different interpretation is reasonably necessary to protect
public health and safety or to support the efficient and economic operation of
hospitals.

2. DHS may not, except as described below, enforce certain administrative
rules pertaining to hospitals that were promulgated by DHS that are currently in
effect, including rules pertaining to management of hospitals, hospital medical staff,
and required services in hospitals.

= 3. DHS must, within the scope of its rulemaking authority, promulgate rules
0¢eviselts current rules pertaining to hospitals. Upon promulgation of a rule to

\)UX o LEVISH its current rules pertaining to hospitals, the prohibition against enforcement
i fwke«' of DHS’s rules no longer applies.

e The bill also modifies DHS’s authority regarding rules and standards
pertaining to hospitals as follows: 1) expanding DHS’s authority so that it may also
promulgate, adopt, amend, and enforce rules and standards to support the efficient

U?U& and economic operation of hospitals; and 2) eliminating a restriction providing that
' A nothing in the rules or standards may pertain to a person licensed to practice
0‘? medicine and surgery or dentistry.

Other changes to laws regulating hospitals

The bill makes other changes to the laws regulating hospitals. Significant
changes to current law in the bill include the following:

1. Current law provides that the building codes and construction standards of
the Department of Safety and Professional Services (DSPS) apply to all hospitals and
that DHS may adopt additional construction codes and standards for hospitals,
provided that they are not lower than the requirements of DSPS.
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The bill eliminates the authority of DHS to adopt additional construction codes
and standards for hospitals. The bill retains the provision that provides that the
building codes and construction standards of DSPS apply to all hospitals, but
provides that they apply only to the extent that they are not incompatible with any
building codes or construction standards required by the COPs ®

2. Under current law, DHS must conduct plan reviews of all capital
construction and remodeling projects of hospitals to ensure that the plans comply
with building code requirements in the laws administered by DSPS and with
physical plant requirements for hospitals. Also under current law, DHS must
promulgate rules that establish a fee schedule for its services in conducting the plan
reviews described above. The schedule may not, however, set the fees at levels that
are higher than certain specified amounts.

This bill retains the requirement that DHS conduct plan reviews of all capital
construction and remodeling projects of hospitals and retains the authority of DHS
to promulgate rules establishing a fee schedule for the plan reviews, but eliminates
the restrictions on amounts in the fee schedule.

3. Current DHS rulestequire the governing body of a hospital to establish a
policy that requires@halfevery patient to be under the care of a licensed physician,
dentist, or podiatrist. The policy must, under those rules, provide that a person may
be admitted to a hospital only on the recommendation of a physician, dentist, or
podiatrist, with a physician designated to be responsible for the medical aspects of
care.

Also, under current law, a hospital that admits patients for treatment of mental
illness may grant to a psychologist who is listed or eligible to be listed in the National
Register of Health Services Providers in Psychology or who is certified by the
American Board of Professional Psychology an opportunity to obtain hospital staff
privileges to admit, treat, and discharge patients. If a hospital grants a psychologist
hospital staff privileges, the psychologist or the hospital must, prior to or at the time
of hospital admission of a patient, identify an appropriate physician with admitting
privileges at the hospital who shall be responsible for the medical evaluation and
medical management of the patient for the duration of his or her hospitalization.

The bill provides that a hospital may afford any practitioner the opportunity to
be a member of the hospital staff and obtain hospital staff privileges if the
membership or privileges are not otherwise prohibited and the membership or
privileges are consistent with the practitioner’s scope of practice.

The bill repeals the provisions in current law that specifically address the
granting of hospital staff privileges to psycholggists.

4. Under current law, the ﬁZcretary ofz;iaalth ervices or his or her designee
(secretary) may grant a variance to a statute affecting hospitals or a rule of DHS
affecting hospitals if all of the following apply: 1) the secretary determines that a
disaster, as defined under the emergency management law, has occurred; 2) a
hospital has requested the variance; and 3) the secretary determines that the
variance is necessary to protect the public health, safety, or welfare. Such a variance
must be for a stated term not to exceed 90 days, except that the secretary may extend
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the variance upon regquest by the hospital if the secretary determines that an
extension is necessaf’y to protect the public health, safety, or welfare.

such as the COP; and 5) allows the secretary to grant a waiver, in
Q":@ a variance, from the requirements for hospitals.

5. The bill provides that a hospital accredited by an approved national
accrediting organization is exempt from routine inspections and investigations to
determine compliance withAand is considered to be in compliance withj\the
requirements for hospitals. The bill provides, however, that this exemption does not
extend to plan reviews conducted by DHS of capital construction and remodeling
projects of hospitals, and provides that DHS may inspect an accredited hospital to
investigate a complaint or comply with a request by CMS, including a request to

validate the findings of the accrediting organization.
For further information see the state and local fiscal estimate, which will be

printed as an appendix to this bill.
INSERT 7-20

SECTION 1. 50.36 (6m) (a) 2. of the statutes is amended to read:

50.36 (6m) (a) 2. A hospital has requested the variance or waiver.

History: 1971 c. 211; 1975 c. 383 5. 4; 1975 c. 413 ss. 4, 18; 1975 c. 421; Stats. 1975 s. 50.36; 1977 ¢. 29; 1979 c. 34; 1981 c. 135; 1985 a. 340; 1989 a. 37; 1991 a. 129;
1993 a. 16, 30, 270; 1995 a. 27 ss. 3245, 3246, 9116 (5); 1997 a. 175; 1999 a. 9; 2001 a. 109; 2007 a. 20, 104; 2009 a. 28, 42, 113, 180; 2011 a. 32; 2011 a. 260 s. 0.

/
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As discussed, I eliminated treatments of s. 50.36 (3) (b) to (c) and added in the concept
of “waiver” to s. 50.36 (6m), to match current rules. In amending s. 50.36 (6m), I also
changed the references to “the/efficient and economic operation of the hospital” to
“hospitals” (plural), because the singular implied that variances would be for
particular hospitals and I beljeve that we discussed that these would typically be
general variances or waivers that would not be limited to specific facilities, which
would be granted by rule through the rule-making process as required by s. 227.10 (1),
stats. Finally, I made a couplejminor changes to s. 50.36 (2) (a), mainly because under
s. 50.36 (1), as amended by the bill, the DSPS building codes apply only to the extent
that they are not incompatible with the COP. This version contains no other changes
to the previous, /P2 version.

Michael Duchek

Legislative Attorney

Phone: (608) 266-0130

E-mail: michael.duchek@legis.wisconsin.gov
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As discussed, I eliminated treatments of s. 50.36 (3) (b) to (c) and added in the concept
of “waiver” to s. 50.36 (6m), to match current rules. In amending s. 50.36 (6m), I also
changed the references to “the efficient and economic operation of the hospital” to
“hospitals” (plural), because the singular implied that variances would be for
particular hospitals and I believe that we discussed that these would typically be
general variances or waivers that would not be limited to specific facilities, which
would be granted by rule through the rule-making process as required by s. 227.10 (1),
stats. Finally, I made a couple of minor changes to s. 50.36 (2) (a), mainly because under
s. 50.36 (1), as amended by the bill, the DSPS building codes apply only to the extent
that they are not incompatible with the COP. This version contains no other changes
to the previous, /P2 version.

Michael Duchek

Legislative Attorney

Phone: (608) 266-0130

E-mail: michael.duchek@legis.wisconsin.gov
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AN A}z{ to repeal 50.36 (3g) and 50.36 (6m) (a) 1.; to amend 50.35, 50.36 (1),

1

2 50.36 (2) (a), 50.36 (2) (b), 50.36 (3m), 50.36 (4), 50.36 (6m) (a) (intro.), 50.36
3 (6m) (a) 2., 50.36 (6m) (a) 3., 50.36 (6m) (b), 50.37 (intro.), 50.37 (4), 50.39 (1)
4 and 323.19 (1); and to create 50.33 (1c), 50.33 (3), 50.36 (1m), 50.36 (3) (am) and
5 50.36 (3L) of the statutes; relating to: regulation of hospitals, granting
6 rule-making authority, and requiring the exercise of rule-making authority.

Analysis by the Legislative Reference Bureau

Rules and standards that apply to hospitals

Under current state law, the Department of Health Services (DHS) must
promulgate, adopt, amend, and enforce rules and standards for the construction,
maintenance, and operation of hospitals that are deemed necessary to provide safe
and adequate care and treatment of the patients in hospitals and to protect the
health and safety of hospital patients and employees. On receipt of an application,
DHS must issue a certificate of approval to maintain a hospital if the applicant and
hospital facilities meet the requirements established by DHS.

Under current federal law, a hospital participating in the federal Medicare
program must satisfy certain requirements, including requirements set out in
federal regulations promulgated by the federal Centers for Medicare and Medicaid
Services in the United States Department of Health and Human Services (CMS).
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These federal regulations are known as the federal conditions for Medicare
participation for hospitals (COP). Certain hospitals designated as “critical access
hospitals” pursuant to federal law operate under a different COP.

This bill generally provides that, effective July 1, 2016:

1. DHS must use and enforce the COPs as the minimum standards that apply
to hospitals. DHS must interpret the COPs using guidelines adopted by CMS, unless
DHS determines that a different interpretation is reasonably necessary to prote

public health and safety/or to support the efficient and economic operation o
ospitals. ey

2. DHS may not, except as described below, enforce certain administrative
rules pertaining to hospitals that were promulgated by DHS that are currently in
effect, including rules pertaining to management of hospitals, hospital medical staff,
and required services in hospitals.
3. DHS must, within the scope of its rulemaking authority, promulgate rules
to repeal and recreate its current rules pertaining to hospitals. Upon promulgation
of a rule to repeal and recreate its current rules pertaining to hospitals, the
prohibition against enforcement of DHS’s rules no longer applies. \'\‘M;M)@S
The bill also)modifies DHS’s authority regarding rules and standards ¢
ertaining to hospitals as follows: 1) expanding DHS’s authority so that it may also
promulgate, adopt, amend, and enforce rules and standards to support the efficient
nd economic operation of hospitals; and 2) ehmlnatu_lg]é‘ﬁa—sm%i providing that
nothing in ¢S rules or standardsymay pértain to a person licenged to practice
medicine and urgery r dentistry.

Q? \4057"*0»_5 ‘f"\u cu(ff;‘/‘* lew
Other changesto laws regulating ospttals

The bill makes other changes to the laws regulating hospitals. Significant ’w
changes to current law in the bill include the following: v
1. Current law prowdes that the building codeés and construction standards of /iswj
@é Department of Safety and Professional Services (DSPS) apply to all hospitals and
that DHS may adopt additional construction codes and standards for hospitals,
provided that they are not lower than the requirements of DSPS.

The bill eliminates the authority of DHS to adopt additional construction codes
and standards for hospitals. The bill retains the provision that provides that the |
building codes and construction standards of DSPS apply to all hospitals, but /
provides that they apply only to the extent that they are not incompatible with any
buildin, truction standards required. OPs.

‘ 2. Under current law, DHS must conduct plan reviews of aTrcapltal
construction and remodeling projects of hospitals to ensure that the plans comply
with building code requirements in the laws administered by DSPS and with
physical plant requirements for hospitals. Also under current law, DHS must
promulgate rules that establish a fee schedule for its services in conducting the plan
reviews described above. The schedule may not, however, set the fees at levels that
are higher than certain specified amounts.

This bill retains the requirement that DHS conduct plan reviews of all capital
construction and remodeling projects of hospitals and retains the authority of DHS

/
/
/

P
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to promulgate rules establishing a fee schedule for the plan reviews, but eliminates
the restrictions on amounts in the fee schedule.

3. Current DHS rules require the governing body of a hospital to establish a
policy that requires every patient to be under the care of a licensed physician, dentist,
or podiatrist. The policy must, under those rules, provide that a person may be
admitted to a hospital only on the recommendation of a physician, dentist, or
podiatrist, with a physician designated to be responsible for the medical aspects of
care.

Also, under current law, a hospital that admits patients for treatment of mental
illness may grant to a psychologist who is listed or eligible to be listed in the National
Register of Health Services Providers in Psychology or who is certified by the
American Board of Professional Psychology an opportunity to obtain hospital staff
privileges to admit, treat, and discharge patients. If a hospital grants a psychologist
hospital staff privileges, the psychologist or the hospital must, prior to or at the time
of hospital admission of a patient, identify an appropriate physician with admitting
privileges at the hospital who shall be responsible for the medical evaluation and
medical management of the patient for the duration of his or her hospitalization.

The bill provides that a hospital may afford any practitioner the opportunity to
be a member of the hospital staff and obtain hospital staff privileges if the
membership or privileges are not otherwise prohibited and the membership or
privileges are consistent with the practitioner’s scope of practice.

The bill repeals the provisions in current law that specifically address the
granting of hospital staff privileges to psychologists.

4. Under current law, the secretary of health services or his or her designee
(secretary) may grant a variance to a statute affecting hospitals or a rule of DHS
affecting hospitals if all of the following apply: 1) the secretary determines that a
disaster, as defined under the emergency management law, has occurred; 2) a
hospital has requested the variance; and 3) the secretary determines that the
variance is necessary to protect the public health, safety, or welfare. Such a variance
must be for a stated term not to exceed 90 days, except that the secretary may extend
the variance upon request by the hospital if the secretary determines that an
extension is necessary to protect the public health, safety, or welfare.

This bill makes the following changes with respect to variances affecting
hospitals: 1) eliminates the requirement that, in order to grant a variance, the
secretary determine that a disaster has occurred; 2) eliminates the requirement that
a variance be for a limited term unless extended; 3) also allows a variance to be _ ,
granted for the purpose of supporting the efficient and economic operation of [ "

ﬁ/lmgpjﬁa—lﬁ, 4) expands the scope of the secretary’s authority to any other requirement
for hospitals, such as the COP; and 5) allows the secretary to grant a waiver, in
addition to granting a variance, from the requirements for hospitals.

5. The bill provides that a hospital accredited by an approved national
accrediting organization is exempt from routine inspections and investigations to
determine compliance with, and is considered to be in compliance with, the
requirements for hospitals. The bill provides, however, that this exemption does not
extend to plan reviews conducted by DHS of capital construction and remodeling
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projects of hospitals, and provides that DHS may inspect an accredited hospital to
investigate a complaint or comply with a request by CMS, including a request to
validate the findings of the accrediting organization.

For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SEcTION 1. 50.33 (1¢) of the statutes is created to read:

50.33 (1e) “Conditions for Medicare participation for hospitals” means the
conditions of participation specified under 42 CFR 482 or, with respect to critical
access hospitals, 42 CFR 485.

SECTION 2. 50.33 (3) of the statutes is created to read:

50.33 (8) “Requirements for hospitals” means all of the rules, standards, and
requirements described in or promulgated under ss. 50.32 to 50.39 that apply to
hospitals, including the standards described under s. 50.36 (1).

SECTION 3. 50.35 of the statutes is amended to read:

50.35 Application and approval. Application for approval to maintain a
hospital shall be made to the department on forms provided by the department. On
receipt of an application, the department shall, except as provided in s. 50.498, issue
a certificate of approval if the applicant and hospital facilities meet the requirements
established by the-department for hospitals. The department shall issue a single
certificate of approval for the University of Wisconsin Hospitals and Clinics
Authority that applies to all of the Authority’s inpatient and outpatient hospital
facilities that meet the requirements established-by the-department for hospitals
and for which the Authority requests approval. For a free-standing pediatric

teaching hospital, the department shall issue a single certificate of approval that
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applies to all of the hospital’s inpatient and outpatient hospital facilities that meet
the requirements established-bythe-department for hospitals and for which the
hospital requests approval. Except as provided in s. 50.498, this approval shall be
in effect until, for just cause and in the manner herein prescribed, it is suspended or
revoked. The certificate of approval may be issued only for the premises and persons
or governmental unit named in the application and is not transferable or assignable.
The department shall withhold, suspend, or revoke approval for a failure to comply
with s. 165.40 (6) (a) 1. or 2., but, except as provided in s. 50.498, otherwise may not
withhold, suspend, or revoke approval unless for a substantial failure to comply with

nt the

requirements for hospitals after giving a reasonable notice, a fair hearing, and a

reasonable opportunity to comply. Failure by a hospital to comply with s. 50.36 (3m)
shall be considered to be a substantial failure to comply under this section.
SECTION 4. 50.36 (1) of the statutes is amended to read:

50.36 (1) Beginning on July 1, 2016, except as otherwise provided under ss.

50.32 to 50.39. the department shall use and enforce the conditions for Medicare

articipation for hospitals as the minimum standards that apply to hospitals. The

department shall interpret the conditions for Medicare participation for hospitals

usin idelines adopted by the federal centers for medicare and medicaid services

unless the department determines that a different interpretation is reasonabl

necessary to protect public health and safetyjor to support the efficient and ecomn.lg

—

operation of h()snitalgf The department shall may promulgate, adopt, amend, and

0

enforce such additional rules and standards for-hespitals for the construction,
maintenance, and operation of the hospitals deemed that the department

determines are necessary to provide safe and adequate care and treatment of the
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hospital patients i 14to protect the health and safety of the patients

and employees;-and

1
@ p;:aeaee-medaemeaﬂd&ufgeﬁ—er—ée&tastﬂ(, and to §gppgrt the eﬂic;ent and ecg# mic

department of safety and professional services shall apply to all hospitals and-the

/ 4 j égeratmn of hosgltalg, The building codes and construction standards of the
5
6

7 provided to the extent that they are not lower—thanthe requirements—of-the
8 department-of safety-and professional serviees incompatible with any building codes

9 or construction standards required by the conditions for Medicare participation for
10 hospitals. Except for the construction codes and standards of the department of
11 safety and professional services and except as provided in s. 50.39 (3), the
12 department shall be the sole agency to adopt and enforce rules and standards
13 pertaining to hospitals.

14 SEcCTION 5. 50.36 (1m) of the statutes is created to read:

15 50.36 (1m) (a) Notwithstanding sub. (1) and except as provided pars. (b) and
16 (c), all of the following apply:

17 1. Beginning on July 1, 2016, the department may not enforce any of the rules

18 contained in s. DHS 124.40 or subch. II, III, or IV of ch. DHS 124, Wis. Adm. Code,

19 in effect on the effective date of this subdivision .... [LRB inserts date].
20 2. The department shall, within the scope of the department’s rule-making
21 authority under sub. (1), promulgate rules to repeal and recreate ch. DHS 124, Wis.

22 Adm. Code.

23 (b) Paragraph (a) 1. does not apply to s. DHS 124.24 (3), Wis. Adm. Code.
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(c) Paragraph (a) does not apply beginning on the date that a permanent rule
promulgated under ch. 227 that repeals and recreates ch. DHS 124, Wis. Adm. Code,
takes effect as provided in s. 227.22.

SECTION 6. 50.36 (2) (a) of the statutes is amended to read:

50.36 (2) (a) The Notwithstanding sub. (3L), the department shall conduct plan
reviews of all capital construction and remodeling projects of hospitals to ensure that

the plans comply with any applicable building code requirements under ch. 101 and

with any physical plant requirements under this chapter or under rules promulgated
under this chapter.
SECTION 7. 50.36 (2) (b) of the statutes is amended to read:

50.36 (2) (b) The department shall promulgate rules that establish a fee

schedule for its services in conducting the plan reviews under par. (a). The-schedule

SECTION 8. 50.36 (3) (am) of the statutes is created to read:

50.36 (3) (am) A hospital may grant any practitioner the opportunity to be a
member of the hospital staff and obtain hospital staff privileges if the membership
or privileges are not prohibited under sub. (1) and are consistent with the
practitioner’s scope of practice.

SECTION 9. 50.36 (3g) of the statutes is repealed.

SECTION 10. 50.36 (3L) of the statutes is created to read:

50.36 (3L) A hospital accredited by an approved national accrediting

organization pursuant to 42 USC 1395bb (a) (1) is exempt from routine inspections
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and investigations to determine compliance with and is considered to be in
compliance with the requirements for hospitals. The department may inspect an
accredited hospital to investigate a complaint or comply with the request of the
federal centers for medicare and medicaid services, including a request to validate
the findings of the accrediting organization.

SECTION 11. 50.36 (3m) of the statutes is amended to read:

50.36 (3m) The department shall require a hospital that is accredited as a

hospital by a private national accrediting organization pursuant to 42 USC 1395bb
(a) (1) to submit to the department —a—copy—of-the summary acereditation

letters,-reports—and-related evidence of current accreditation. Any evidence of

accreditation and other accreditation-related correspondence or other materials
submitted by or on behalf of a hospital to the department, except those submitted by
a county mental health complex under s. 51.08, under this subsection are not subject
to inspection, copying, or receipt under s. 19.35 (1) and may not be released by the
department.

SECTION 12. 50.36 (4) of the statutes is amended to read:

50.36 (4) The Except as provided in sub. (3L), the department shall make or
cause to be made such inspections and investigation, as are reasonably deemed

necessary to obtain compliance with the rules—and-standards requirements for

hospitals. It shall afford an opportunity for representatives of the hospitals to
consult with members of the staff of the department concerning compliance and

noncompliance with rules-and-standards the requirements for hospitals. If the
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department takes enforcement action against a hospital for a violation of £s-50-32

B the

requirements for hospitals, and the department subsequently conducts an on-site
inspection of the hospital to review the hospital’s action to correct the violation, the
department may, unless the hospital is operated by the state, impose a $200
inspection fee on the hospital.

SECTION 13. 50.36 (6m) (a) (intro.) of the statutes is amended to read:

50.36 (6m) (a) (intro.) The secretary or his or her designee may grant a variance

to —a-statute-affecting hospitals-or-a—rule or a waiver from any of the department

affeeting requirements for hospitals if all of the following apply:

SECTION 14. 50.36 (6m) (a) 1. of the statutes is repealed.

SECTION 15. 50.36 (6m) (a) 2. of the statutes is amended to read:

50.36 (6m) (a) 2. A hospital has requested the variance or waiver.

SECTION 16. 50.36 (6m) (a) 3. of the statutes is amended to read:

50.36 (6m) (a) 3. The secretary or his her designee determines that the variance
or waiver is necessary to protect the public health, safety, or welfare or to support the

+\ve
efficient and economic operation of éospitalg.

SECTION 17. 50.36 (6m) (b) of the statutes is amended to read:

50.36 (6m) (b) A variance or waiver granted under par. (a) shall may be for a
stated term not-to-exceed-90-days,-execept-that. If a variance or waiver is for a stated

term, the secretary or his her designee may extend the variance or waiver upon

request by the hospital if he or she determines that an extension is necessary to

protect the public health, safety, or welfare or to support the efficient and economic

operation of é spita]g

SECTION 18. 50.37 (intro.) of the statutes is amended to read:
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50.37 Notification to accrediting organization. (intro.) The department
shall notify a private national accrediting organization that has accredited a hospital
and the board of governors of the injured patients and families compensation fund
under s. 619.04 (3) if the department has done any of the following:
SECTION 19. 50.37 (4) of the statutes is amended to read:

50.37 (4) Recommended to the federal health-care-financing-administration

centers for medicare and medicaid services that the hospital be decertified from the

federal medicare program under 42 USC 1395 to 1395ccc or the federal medicaid
program under 42 USC 1396 to 1396r-3 for failure to meet a condition of
participation under the program.

SECTION 20. 50.39 (1) of the statutes is amended to read:

50.39 (1) S

shall The requirements for hospitals apply to all facilities coming under the
definition of a “hospital” which are not specifically exempt by ss. 50.32 to 50.39.
SECTION 21. 323.19 (1) of the statutes is amended to read:
323.19 (1) The secretary of health services may grant a hospital a variance to

a-statute or-rule-affecting or a waiver from a requirement for hospitals in-respense

to-a-disaster as provided in s. 50.36 (6m).

(END)
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1. Current law provides that the building codes and construction standards of
the Department of Safety and Professional Services (DSPS) apply to all hospitals.
Current law also allows DHS to promulgate and adopt rules and standards for the
construction of hospitals, but provides that DHS may adopt additional construction
codes and standards for hospitals only if they are not lower than the requirements
of DSPS.

The bill retains the provision providing that the building codes and
construction standards of DSPS apply to all hospitals, but provides that they apply
only to the extent that they are not incompatible with any building codes or
construction standards required by the COPs. The bill retains the authority for DHS
to promulgate and adopt rules and standards for the construction of hospitals, but
eliminates the specific restriction on that authority described above.
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This version|corrects what was somewhat of a misstatement brought to my attention
in the analysis for the /1 version regarding DHS’s authority to adopt construction
standards for hospitals. I revised the analysis slightly to reflect the fact that, while the
bill eliminates certain language restricting DHS’s authority to adopt construction
codes and standards, it retains the general language allowing DHS to adopt rules for
the construction of hospitals. No changes were made to the text of the bill in this
version.

VA

Michael Duchek

Legislative Attorney

Phone: (608) 266—-0130

E-mail: michael.duchek@legis.wisconsin.gov
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January 29, 2014

This version does the following:

1. Corrects what was somewhat of a misstatement brought to my attention in the
analysis for the /1 version regarding DHS’s authority to adopt construction standards
for hospitals. I revised the analysis slightly to reflect the fact that, while the bill
eliminates certain language restricting DHS’s authority to adopt construction codes
and standards, it retains the general language allowing DHS to adopt rules for the
construction of hospitals. No changes were made to the text of the bill in this version.

2. Makes other requested changes, including regarding DHS’s authority to promulgate
rules and interpret the conditions of participation and DHS’s authority to grant
waivers and variances.

Michael Duchek

Legislative Attorney

Phone: (608) 266—-0130

E-mail: michael.duchek@legis.wisconsin.gov
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